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Mr. Chairman and members of the subcommittee: I am 

pleased to be here today to discuss the difficulties that the Board 

has encountered in implementing § 167 of the Fa ir Credit Billing Act 

which relates to the issue of discounts for payments in cash.

As you are aware, § 167 provides that a discount of up to 

5% offered by a merchant to induce customers to pay in cash rather 

than by credit card does not constitute a finance charge under the 

Truth in Lending Act. Previously, the Truth in Lending Act required 

that any such discount be disclosed at the point of sale as a finance 

charge. Another provision of § 167 prohibits card issuers from con

tractually preventing merchants from offering these discounts for 

cash.

Section 167 is based on the premise that cash customers 

are currently being forced to subsidize the costs of credit card plans. 

Proponents of this provision argued that merchants have increased their 

prices for all buyers to compensate for the rate at which they discount 

their credit card invoices to card issuers. The theory behind the 

section is that merchants should be able to offer a price differential 

to cash buyers to reflect the savings realized by not having to pay 

the card issuer a percentage of the sales price to serv ice  the credit 

transaction. While nothing in § 167 requires merchants to offer a 

discount for cash, the section encourages them to do so by removing 

the legal and contractual barriers which have in the past made it 

difficult to o ffer a discount.
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The difficulty the Board has encountered in connection with 

§ 167 has arisen over the interpretation which is to be given to the 

term "discount11. On the one hand, it has been argued that the term 

envisions only those pricing systems under which a percentage of 

the tagged price is deducted to arr ive  at the cash price. For example, 

i f  the tagged price is $100, a merchant may offer a discount of 4% 

and charge the cash purchaser $96. Under this interpretation, 

only deductions from a tagged price are exempted from the point 

of sale finance charge disclosure required by the Truth in Lending 

Act.

On the other hand, it has been urged that the term 

"discount" envisions any type of two-tier pricing system which 

results in a lower price to cash purchasers, regardless of the form 

of the pricing mechanism that results in the lower price. Under 

this view, the exemption from finance charge disclosure would extend 

to surcharge and two-tag pricing systems in addition to strict 

discount systems. A  surcharge system is one in which the tagged 

price is the cash price and a premium or surcharge is added to 

the tagged price if the customer chooses to use a credit card. A  

two-tag system, as the name implies, is one in which all merchandise 

is tagged with two prices, one for cash and one for credit. The 

argument is that in each of these systems, the cash customer pays 

less and is therefore receiving a discount.
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Thus, in writing the regulations to implement § 167, the 

Board was faced with a decision as to how broadly the section should 

be interpreted. Neither the Act nor its legislative history provides 

any clear indication of the Congressional intent.

Relying upon a litera l reading of the section, our proposed 

regulations interpreted the term "discount" in its narrowest sense 

and provided for different treatment of discounts and surcharges. The 

proposal provided that strict discounts of up to 5% for cash payment 

did not have to be disclosed as a finance charge, but that any surcharge 

on the use of a credit card did have to be disclosed.

Critics of this proposal argued that Congress did not intend 

to exclude surcharges from  the scope of § 167. They pointed out that 

discounts and surcharges are m irror images of each other and 

there is no economic difference between them. Additionally, they 

argued that the goal of § 167 was to eliminate the subsidy being paid 

by cash purchasers and that allowing merchants the flexibility of 

instituting whichever type of two-tier pricing system that best fits 

their merchandising methods would make it more likely that some 

form of discount would be offered to cash buyers.

Another criticism  of the proposal was that Congress, in 

passing § 167, desired to eliminate what was considered to be an 

anticompetitive practice. Most card is suer-merchant contracts 

prohibit the merchant from passing on to cardholders the fee imposed
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on the merchant for servicing each credit sale, and the Senate Report 

on S. 2101 indicates a concern that these restrictive clauses may 

violate the antitrust laws. The argument is that i f  a prohibition 

on the offering of a discount is anticompetitive, so is a prohibition 

on the imposition of a surcharge, and Congress could not have 

intended to prohibit; the use of one anticompetitive clause while allowing 

the continued use of the other.

Taking into account the information received on its initial 

proposal, the Board, on July 30, issued a revised proposed regulation 

providing that surcharges of up to 5% on the use of credit cards 

should be accorded the same treatment with respect to finance charge 

disclosures as discounts.

The comments on this new proposal raised several 

important objections. F irst, it was argued that the Act does not authorize 

the Board to give this special treatment to surcharges inasmuch as 

the language of § 167 speaks only in terms of "discounts11. In this 

connection, it was maintained that Congress had carved out a narrow 

exception to the normal finance charge disclosures required by the 

Truth in Lending A ct and that the Board would be overstepping its 

authority by extending that exception to surcharges.

Critics argued that a surcharge carries the connotation 

of a penalty on credit card users while a discount is viewred as a 

bonus to cash customers. They contended that this difference in
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psychological impact makes it more likely that surcharge systems 

w ill discourage customers from using credit cards, with a resulting 

adverse effect on the economy.

Critics also felt that the allowance of surcharges would have 

the effect of harming credit card purchasers without any corresponding 

benefit to cash purchasers. The argument is that notwithstanding 

the impact of competitive market influences, surcharges w ill have 

an inflationary impact on prices and w ill not re flect the actual costs 

of credit because merchants w ill simply add on an extra charge 

to cardholders.

Critics of the proposal also suggested that the allowance 

of surcharges w ill make it more difficult to comparison shop since 

the unsophisticated consumer w ill be faced with many different 

prices and pricing systems from one store to the next. The fact that 

a 5 per cent surcharge on a $100 item results in a credit price of 

$105, while a 5 per cent discount on a $105 item does not give a 

cash price of $100 further complicates the consumer’ s choice.

Taking into account the balance of arguments cited above, 

the Board, in promulgating the final regulations, decided to exclude 

surcharges from  the scope of the exemption from  finance charge 

disclosure. In reaching its decision, the Board reasoned in part 

that since the Truth in Lending Act is a disclosure statute, any 

exceptions from  its disclosure provisions should be read as narrowly
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as possible in absence of any evidence of Congressional intent to the 

contrary. Since the effect of § 167 is to exempt certain costs from  

disclosure as finance charges, the regulations view the term "discount" 

in its narrowest sense and exclude surcharge pricing systems from  their 

scope. A t the same time, the Board sought the assistance of 

Congress to obtain express legislative action to clarify the intended 

application of § 167.

I would now like to discuss the problem concerning the 

interplay between § 167 and State usury laws. As discussed earlier, 

discounts, however the term is interpreted, of up to 5% to induce 

payment in cash do not constitute a finance charge for purposes 

of the Truth in Lending disclosure requirements. However, despite 

the fact that these discounts do not constitute a finance charge for 

Truth in Lending purposes, they may still constitute a finance charge, 

time price differential, or interest, under the usury laws of many 

States. Thus, as the law in many States now stands, i f  a seller gives 

a discount for cash, card issuers who are already charging interest 

at the State usury ceiling may be placed in violation of the usury 

laws. Compounding the problem is the fact that card issuers may 

not necessarily know whether a merchant is giving discounts and 

therefore may have no way of determining whether a specific transaction 

violates the law or not.
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The Board has indications that there are a number of States 

for which discounts or surcharges under § 167 w ill violate their 

usury laws. The possible violations of State usury laws threaten to 

frustrate the intent behind § 167. Merchants probably w ill not offer 

discounts for cash, and where they do, it is likely to result in 

inadvertent violations of the usury laws by card issuers. It appears 

that some form  of remedial legislation either at the State or Federal 

level is necessary to make § 167 a viable provision.

This concludes my testimony on § 167 of the Fair Credit 

Billing Act. Clearly, the section raises difficult problems and any 

guidance the Congress can give the Board in resolving these problems 

w ill be welcomed. I appreciate the opportunity extended to me to 

appear before you today.
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